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OPINION AND ORDER

The agency petitions for review of an initial decision

issued on December 19, 1986, that reversed tne appellant's

removal for unacceptable performance. For the reasons set

forth below, the agency's petition is GRANTED, the initial

decision is VACATED, and the appeal is REMANDED to the San

Francisco Regional Office for further adjudication.

BACKGROUND

The agency removed the appellant from his position of

Printing Officer, GM-1654-13, effective August 18, 1986, for

unacceptable performance in two critical elements of his



position, numbers 5 and 7.1 See agency file, Tab 3 at subtabs

12 and 13. The appellant appealed this action to the Board's

San Francisco Regional Office.

Following a hearing, the administrative judge reversed

the agency action, finding the following: (1) On April 3,

1986, the agency informed the appellant that his performance

was unsatisfactory and provided him with a 30-day opportunity

to improve; (2) the agency took no further action with respect

to the appellant's performance until it issued him a notice of

proposed removal on July 14, 1986; and (3) the agency denied

the appellant a reasonable opportunity to improve by either

extending the improvement period or failing to identify

specifically a different period.

The agency then filed a petition for review, in which it

contends that the administrative judge erred in reversing the

removal because the appellant could not reasonably have

1 The appellant's responsibilities were set forth in terms of
objectives. Objective 5, "Effectively perform supervisory
responsibilities," related to critical element 5, "Manage
assigned personnel, facilities, and programs." Objective 7,
"Provide accurate and timely information required by higher
authority," related to critical element 7, "Support applicable
management programs." Performance at the "on target"
(acceptable) level for critical element 5 states:

Evaluation by supervisor that the
supervisor/management responsibilities are being
effectively performed. Few policy, procedural, or
human relations problems. No substantiated
Grievances or EEO Complaints. Morale is good.

i

For critical element 7, performance at the on target lavel
requires that "all recurring reports are accurately prepared
and submitted/received by the required dates." See agency
file at tab 37.



believed that his performance improvement period lasted only

30 days. Rather, it argues, the period lasted for 90 days,

until the end of the appellant's normal appraisal period. The

agency also asserts that even if the administrative judge were

correct on the length of the period, the appellant was not

harmed by the agency's error in charging that he failed to

meet his objectives for an additional 60 days because his

performance under critical element 7 was unacceptable during

the first 30 days of the period as well.

The appellant has responded in opposition to the agency's

petition and contends that the administrative judge's reversal

of the action was proper.

On February 25, 1988, the Board issued an Order noting

that this case and Brown v. Veterans Administration, MSPB

Docket No. AT04328610077, pending before the Board on a

petition for reconsideration filed by the Office of Personnel

Management (OPM) pursuant to 5 U.S.C. § 7703(d),2 raise

related issues concerning the proper interpretation and

application of 5 U.S.C. §§ 4302(b)(6) and 4303 (c) (2) (A) a.s

well as 5 C.F.R. § 432.203(b). The parties and OPM .vrere;

provided an opportunity to submit briefs addressing certain

specified issues concerning the propriety of agency reliance

on performance both before and after the performance

improvement period (PIP). Because one of the issues raised

was the effect of a then-proposed OPM regulation on actions

2 The Order erroneously referred to 5 U.S.C. § 7303 (d) .,



taken under 5 U.S.C. Chapter 43, the Board determined to

postpone the briefing schedule when OPM indicated that it
i

would be issuing in final form regulations that differed

significantly from those it had originally proposed. After

OPM proposed new regulations,3 the Board resumed the briefing

schedule on February 10, 1989, and provided the parties with
a

an opportunity to file additional briefs on similar questions

to'.those posed in the earlier Order.

At the times it issued these Orders to the parties, the

Board also provided notice in the Federal Register to all

interested parties that they could file amicus briefs on the

same issues. See 53 Fed. Reg. 10957 (1988) and 54 Fed. Reg.

7895 (1989).

The Board has now received amicus filings from several

federal agencies and unions representing federal employees,4

3 See 53 Fed. Reg. 38954-63 (1988). The proposed regulations
have now been finalized and are published at 54 Fed. Reg.
26172-26 (1989). These regulations are effective July 21,
1989, and thus were not in effect during the period involved
here. Nevertheless, to the extent they are not inconsistent
with OPM's previous regulations, they are of scue assistance
in construing the statute.
4 In response to the Board's call for ajnicus filings in 1988,
briefs were submitted by the Financial Management Service of
the Department of the Treasury, the National Treasury
Employees Union, and the National Federation of Federal
Employees. Briefs were filed in response to the 1989 Federal
Register notice on behalf of the Department of the Navy, the
Department of Health and Human Services, the Veterans
Administration, the Department of Justice, the Department of
Transportation, the Department of the Treasury, the Department
of Agriculture, the Equal Employment Opportunity Commission,
the Financial Management Service of the Department of the
Treasury, and the National Treasury Employees Union. In
addition, briefs were filed on behalf of the appellants in
certain related cases: Addison v. Social Security



as well as briefs from OPM and the agency in this case. All

of those filings have been reviewed and considered by the

Board in reaching this decision and the companion decision in

Brown, also issued today.

ANALYSIS

The agency proved that it took this action under a performance
appraisal plan approved bv the Office of Personnel Management.

In Griffin v. Department of the Army, 23 M.S.P.R. 657,

663 (1984), reconsideration denied, Nothman v. Department of

the Army, 29 M.S.P.R. 190 (1985), the Board held that, in an

appeal under Chapter 43, the agency bears the burden of

showing by substantial evidence that it took the action under

review pursuant to an OPM-approved performance appraisal plan.

The administrative judge did not address this matter in his

initial decision, but we find such error harmless. Karapinka

v. Department of Energy, 6 M.S.P.R. 124, 127 (1981) (the

administrative judge's procedural error is of no legal

Adminstration, MSPB Docket No. DA04328710240; Atamantyk v.
Department of the Army, MSPB Docket No. PH04328710649; Hollins
v. Department of the Treasury, MSPB Docket No. DA04328810006;
and O'Neal v. Department of the Army, MSPB Docket No.
DA04328610428. Decisions in those appellants' cases will be
issued separately.

5 In its Orders and notices, the Board noted the possibility
that oral argument might be held in these cases. The Board
has the authority to hold oral argument in cases that come
before it. See 5 U.S.C. §§ 1205(a)(1) and 7701(b) (1982), 5
C.F.R. § 1201.116(a) (2) . Nothing in the law or the Board's
regulations requires that such argument be held, however, and
we have determined that it would not be beneficial in these
cases in light of the exhaustive briefing they have received
and the degree of interest expressed in participation. Thus,
the Board will proceed to adjudication of the cases without
further supplementation by the parties and amid.



consequence unless it is shown that it has adversely affected

a party's substantive rights). The record shows that such

approval was obtained prior to taking the action in this case.

Agency file at tabs 48 and 49,

The agency's action may not stand solely on the basis of the
appellant's performance of critical element 7 during the first
30 dav period,

We begin our analysis of the merits of the removal action

by addressing the agency's argument that the appellant failed

to prove harmful procedural error in the agency's

consideration of a 90-day, rather than a 30-day, performance

improvement period. The agency bases its contention on the

argument that appellant's performance under critical element

7, concerning the timeliness of reports, was unacceptable even

if only the first 30 days of the improvement period are

considered.

The opportunity to demonstrate acceptable performance

required by 5 U.S.C. § 4302(b)(6)6 is not a procedural matter

subject to the harmful error rule, but is a substantive

condition precedent to the taking of an action under Chapter

43. Sandland v. General Services Administration, 23 M.S.P.R.

6 Section 4302 provides that:
(b) Under regulations which the Office of

Personnel Management shall prescribe, each
performance appraisal system shall provide for—

* * *
(6) reassigning, reducing in grade, or removing

employees who continue to have unacceptable
performance but only after an opportunity to
demonstrate acceptable performance.



583, 589 (1984). However, the Board has held that an agency's

failure to comply with a minimum opportunity period prescribed

by its regulations is a procedural matter that nay be found to

be of no decisional significance if it caused no prejudice to

the parties. Wood v. Department of the Navy, 27 M.S.P.R. 659,

663 (1985). We need not decide the applicability of that rule

to the facts of the instant case, though, because we find that

the agency's action cannot be sustained on the basis of

critical element 7.

As noted earlier, critical element 7, at the "on target"

level, requires that "all recurring reports are accurately
w

prepared and submitted/received by the required dates." A

performance standard that provides that only one incident of

poor performance will result in an unsatisfactory rating on a

job element is an absolute standard. Blain v. Veterans

Administration, 36 M.S.P.R. 322, 325 (1988). While abso?,ute

standards are not per se invalid, Callaway v. Department of

the Army, 23 M.S.P.R. 592, 596 (1984), their establishment

will generally constitute an abuse of discretion unless death,

injury, breach of security, or great monetary loss could

result from a single failure to meet the performance standard.

Id. at 599. The agency does not assert that such consequences

could befall a single failure in critical element 7, and based

on our review of the record, we find that they could not.

That element merely sets a standard of timeliness for certain

printing and administrative/management reports the appellant

must accomplish on a recurring basis. Those duties, while
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undoubtedly important to the proper functioning of the

position and those positions related to it, have not been

shown to be sufficiently urgent to support an absolute

requirement for their performance.

Moreover, although it is true that a performance standard

that appears to be absolute, and therefore improper, may be

found to be valid, that will be so only when the position

description, written instructions, and agency practices

clearly indicate that the employee is aware that the standard

is not applied in an absolute manner. Ruiz v. Department of

the Army, 27 M.S.P.R. 547, 551 (1985). We find that it is

unnecessary to decide whether the agency applied the standard

in an absolute manner because we find no evidence that the

appellant was aware of the standard against which his

performance of this element was to be measured.

The record shows that when he was informed that he was to

be provided an opportunity to improve his performance, the

appellant was told that he was expected to bring his

performance *to an acceptable level* and to focus on

"effectively accomplishing all [your] objectives and

assignments." Agency file at tab 27. In light of these

written statements, the absence of testimony from Mr. Gacek,

who was the appellant's supervisor and the proposing official

in this action, that he specifically informed appellant of his

interpretation of the standard, and the testimony of both



Messrs. Morris7 and Gacek that they had no obligation to seek

out the appellant and instead that the burden was on the

appellant to seek out advice, assistance, and clarification

from them, see hearing tapes 4B and SB, we conclude that the

record does not demonstrate that the agency made the appellant

aware of the level to which his performance would have to rise

to become acceptable. In this regard, we note that, even in

response to the notice of proposed removal, the appellant's

position was that the standard was absolute and vague,

evidencing his confusion as to the requirements to which he

had been held. See agency file at tab 14, page 1. Cf.

Donaldson v. Department of Labor, 27 M.S.P.R. 293, 298 (1985)

(the agency must communicate to the employee performance

standards that are sufficiently specific to provide the

employee with a firm benchmark toward which to aim his

performance, and not an elusive goal which the agency may find

the employee met or failed to meet at its pleasure).

Under the circumstances, we conclude that the agency may

not rely on the appellant's performance under critical element

7 as the basis for its action. It is necessary, therefore, to

address the issue of the appellant's opportunity to

demonstrate acceptable performance.

7 R.W. Morris was the appellant's second level supervisor,
the direct supervisor of Mr. Gacek, and the deciding official
in this action.
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The record supports a finding that the appellant's performance
improvement period was 30 days long.

On April 2, 1986, the agency gave the appellant a notice

of unsatisfactory performance. The notice stated that because

his performance had not improved since the mid-year review of

his work, the agency was providing him with "specific

guidance/action necessary for you to follow in order to bring

your performance to an acceptable level." Agency file at tab

27. The notice then discussed in some detail what the agency

considered to be examples of the appellant's unsatisfactory

performance and stated "I want you to focus yourself on

effectively accomplishing all your Objectives and assignments

over the next 30 days, with particular attention to the

following." A list of tasks denominated a through f followed.

The record does not indicate that any action was taken

with respect to the appellant's performance at the end of the

30 day period. The administrative judge so found and, indeed,

neither party disputes that point. The appellant argues from

this that when the 30 days passed without further notice to

him, he believed that he had succeeded in meeting the goals of

his PIP and that the agency's belated attempt to tell him that

he had not done so was improper and constituted procedural

error.

It is the position of the agency, on the other hand, that

because the April 3 letter listed as reference (a) the

appellant's "PMRS Objectives for the period 1 JUL 85 to 30 JUN

86," it thereby informed him that his opportunity period

extended until the end of this appraisal period. See hearing
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testimony of Mr. Gacek, hearing tape 3B. Mr. Gacek also

testified that although the "reference" line on a memorandum

usually establishes just the existence of the document

referred to, he told the appellant at their meeting on April 3

that they "were down to the last 90 days," from which he

argued the appellant should have known that his opportunity

period coincided with the remainder of his appraisal period

and was 90 days long. Id. Moreover, he stated that the

appellant never asked him when the period was over. Hearing

tape 5A. Similarly, Mr. Morris testified unequivocally that

the burden was on the appellant to inquire of his supervisor

if he believed that the period was over after 30 days.8

Hearing tape 5B. He admitted, however, that he could not

point to a regulation that imposed such a burden on the

employee and that the only period that was "stipulated" in the

notice was 30 days long. Id.

Based on the evidence of record, the Board finds that the

appellant's PIP was 30 days long, as he contends, rather than

90.9 If the agency had intended to impose a 90-day period, it

8 He also testified, with equal conviction, that the onus was
completely on the employee, not the supervisor, to seek to
learn how he is doing during the performance improvement
period. Hearing tape 5B.

3 The appellant introduced his Exhibit A at the hearing,
which sets forth a requirement that the period of time
established for the PIP must be communicated in writing to the
employee. Appeal file at tab 5. The agency's closing brief
asserts that the agency instruction from which this was taken
is not germane to the PMRS system that applies to supervisory
and managerial employees such as the appellant. Appeal file
at tab 7. The appellant's exhibit is only a one page excerpt
and fails to specify the extent of its coverage. The agency's
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should have chosen a less oblique manner in which to do so.

Having stated that the appellant was to perform his objectives

and tasks in the manner specified by his standards for the

next 30 days, and not having made any other conflicting

statements in the notice, the Board finds that the only

reasonable inference of that letter is that it establishes a

30 day PIP. The letter's reference to the appellant's

standards, which also happen to cover a period that extends

for another 90 days is, in our view, nothing more than a

simple reference to the standards against which the

appellant's performance will be measured at the end of the 30

day period. Moreover, the appellant had no reason to check

with his supervisor on the length of the period because he

believed that the notice was clear on the matter, and in any

event, in the admitted absence of a regulatory requirement

that the employee ask his supervisor the length of the period,

the Board gives no weight to the testimony that the appellant

had such a burden. We agree with the administrative judge,

therefore, that the agency established a 30-day performance

improvement period on April 3, 1986.

argument is, likewise, unsupported by evidence. The best that
can be said with respect to this conflict, therefore, is that
the record contains no proof on the point. Thus, we have not
relied on the exhibit in reaching our conclusion on this
issue.
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The administrative judge's reversal of the action was
premature, and the appeal will, instead, be remanded for
further findings.

The administrative judge reversed the agency's action on

the basis of Board decisions involving extended performance

improvement periods, Zoltowski v. Department of the Army, 26

M.S.P.R. 525 (1985), and Frish v. Veterans Administration, 24

M.S.P.R. 610 (1984). The dispositive distinction between

those cases and this, however, was that in the earlier cases,

a determination was made that the appellant had performed

acceptably during "the stated performance improvement period.

As those cases and others, see e.g., James v. Veterans

Administration, 27 M.S.P.R. 124 (1985), show, the Board's

rulings at that time required that the agency take action

under Chapter 43 only on the basis of performance during the

performance improvement period. Inasmuch as the appellant

performed acceptably during this period, the action could not

be sustained. In the instant case, however, the

administrative judge made no such determination with respect

to appellant's performance during the 30-day period he found

to constitute the appellant's PIP. Thus, even under the

precedent as it stood at the time the initial decision in this

case was issued, we find that the administrative judge erred

by reversing the action without giving consideration to the

appellant's performance during that period and determining

whether it was acceptable.

The agency's position with respect to element 5 is that

the appellant's performance during the entire 90 days charged
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in the proposal notice, agency file at tab 17, is

unacceptable.10 Before determining whether the agency's

action is supportable on that basis, however, the Board must

first address one of the issues discussed in the notices and

orders mentioned above, specifically, whether an agency may

rely on instances of alleged unacceptable performance

occurring after the close of the PIP. Moreover, today, in

Brown v. Veterans Administration, MSPB Docket No.

AT04328610077, we reexamine the issue of the propriety of

reliance on pre-PIP performance.

In light of the administrative judge's error and our
w

finding, below, we conclude that a remand is necessary in the

instant case.

Performance after the close of a performance improvement
period may be considered. in certain circumstances. in
determining whether the agency may take a performance-based
action under Chapter 43.

The position of OPM, the agency, and most of the agency

amid is that the Board should allow agencies to rely on post-

PIP performance. Their major concern, the briefs make clear,

is the "roller coaster"' employee, one whose performance is

unacceptable until the PIP, then improves to the marginal

level during the PIP, but shortly thereafter deteriorates and

again becomes unacceptable. If agencies were required to

10 The agency has not specifically argued that its action may
be sustained on the basis of the appellant's performance
during the 30-day PIP with respect to critical element 5. As
noted, infra, however, the administrative judge should address
this issue first on remand.
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place such an employee on a second PIP simply on the basis of

his ability to perform marginally for a limited time, they

argue, it is likely that the employee would spend much of his

career on successive PIPs, following successive periods of no

better than marginal performance. To avoid this result, some

of the agencies argue that acceptable performance must be

sustained after a PIP for 5 years or more before the employee

may be entitled to a new opportunity period following

unacceptable performance.

Although the appellant did not respond to the notice of

opportunity to submit briefs, two employee unions and the

representatives for certain other appellants named in the

Board's orders did so. Their position, generally, is that an

employee who performs acceptably during a PIP may not be

removed, demoted, or reassigned under Chapter 43, irrespective

of how briefly his period of post-PIP acceptable performance

lasts. Their contention is that Congress intended to provide

for removal or demotion under Chapter 43 only where the

employee has not demonstrated rehabilitation through

acceptable performance, and that where he has done so, he is

entitled to a new opportunity if his performance again becomes

unacceptable. They also posit that a second performance

may not be due to the same reason that caused the

l For example, the original problem may have been in a
•

dlffeerent critical element than the later one, new technology
" £#

dr procedures may have been introduced in the interim, the

ritical elements themselves may have been revised, or the
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employee may now be suffering from a handicap that entitles

him to rehabilitation under the antidiscrimination laws.

Finally, they point out that the agency is free to take an

adverse action, under 5 U.S.C. Chapter 75, if an immediate

response to uneven performance is necessary.

Having carefully considered the positions of the parties

and amid, the Board concludes that there is some validity to

the positions of both sides and holds that, within certain

important limitations, post-PIP performance may be relied on

to sustain a Chapter 43 action.

A reading of the statute demonstrates that its scheme

provides for greater protections for an employee before an

action has been taken than he would be entitled to under

Chapter 75, in return for the lessened burden of proof on an

agency once the action is effected. See Lovshin v. Department

of the Navy, 767 F.2d 826, 842 (Fed. Cir. 1985), cert, denied,

475 U.S. 1111 (1986). As we reiterate today in our decision

in Brown, slip op. at 6, the. "guarantee of notice and an

opportunity to correct performance deficiencies is a

substantive right of fundamental importance.* See Sandland,

23 M.S.P.R. at 588-90.11 Nonetheless, two other provisions of

the statute indicate that Congress did not intend that

performance during the PIP must be dispositive and that all

post-PIP performance be disregarded. Specifically, 5 U.S.C.

11 See also 5 U.S.C. § 2301(b)(6), the merit system principle
providing that when employees have been given an opportunity
for correction of their performance, they should be separated
or retained on the basis of the adequacy of that performance.
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§ 4303(b)(2) allows the agency to extend the notice period of

a proposed Chapter 43 action from 30 to 60 days, and section

4303(d) provides that:

If, because of performance improvement by the
employee during the notice period, the employee is
not reduced in grade or removed, and the employee's
performance continues to be acceptable for one year
from the date of the advance written notice provided
under subsection (b)(1)(A) of this section, any
entry or other notation of the unacceptable
performance for which the action was proposed under
this section shall be removed from any agency record
relating to the employee.

Congress thus foresaw a situation in which an employee

might perform unacceptably during a PIP, but improve his

performance thereafter during the advance notice period, and

made specific provision for allowing that employee to retain

his job.12 It required the employee to maintain that

acceptable performance for a one year period after the date of

the notice of proposed action, but once he did so, mandated

that the agency expunge his record. Clearly, then, Congress

did not intend that all performance after the close of the PIP

be disregarded for every purpose.

1 The legislative history of the Civil Service Reform Act,
Pub. L. 95-454, 92 Stat. 1111 (October 13, 1978), contains a
statement that *[t]he bill does not require...that the
agency's decision whether to take action against an employee
must, in each instance, be governed by the
performance...during the specific 30- or 60-day notice period
afforded him under section 4303." S. Rep. No. 969, 95th
Cong., 2d Sess. 42, reprinted in Committee on Post Office and
Civil Service, II Legislative History of the Civil Service
Reform Act of 1978, at 1506 (1979). This statement would have
been nonsensical if the outcome of the PIP were always
dispositive.
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The legislative history contains an additional indication

that Congress intended to allow consideration of post-PIP

performance, this time where that performance is not

acceptable:

The Committee added to section 4303(b), as proposed
in the original bill, the requirement that the
advance notice to the employee must specifically
cite any failure by the employee during the past
year which the agency may consider when riking a
decision on the proposed action. An agency may
consider, for example, a previous proposal to remove
which was not carried out because of short term
improvement in performance.

S. Rep. No. 969, 95th Cong., 2d Sess. 43, reprinted in
Committee on Post Office and Civil Service, II Legislative
History of the Civil Service Reform Act of 1978, at 1507
(1979) (emphasis added).

Further, we note that the legislative history is replete

with statements that the primary purpose of Chapter 43 was to

"simplify and expedite procedures for dismissals of Federal

employees whose performance is below the acceptable level."

Lisiecki v. Federal Home Loan Bank Board, 23 M.S.P.R. 633,

638-39 (1984), aff'd sub nom., Lisiecki v. Merit Systems

Protection Board, 769 F.2d 1558 (Fed. Cir. 1985), cert,

denied, 475 U.S. 1108 (1986). See also Lovshin, 767 F.2d at

841 ("[t]he CSRA must be interpreted so as to give effect to

Congress' expressed desire that the new statute serve the

public's interest in seeing that employees who do not live up

to the public trust can be efficiently removed...").

(Emphasis in the original.)

In light of these provisions of the law and its

legislative history, the Board concludes that consideration of
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post-PIP performance was not foreclosed by Congress and that

in order to effectuate the purpose of the law, its

consideration may be appropriate. We are persuaded that

Congress intended neither to reward the "roller coaster"

employee nor to make agencies repeatedly provide time-

consuming PIPs in such a circumstance. At the same time, we

find no support for the view that allowing an employee a

single PIP will, under all circumstances and for all time,

satisfy the agency's obligation, particularly where the agency

has not demonstrated a history of poor performance, see Brown,

slip op. at 9, and provided warnings and assistance to the
w

employee in the past.

We also reject the suggestion that because agencies have

available to them the procedures of Chapter 75, post-PIP

performance should be disregarded for all purposes. The

establishment of Chapter 43 was clearly a central purpose of

the Civil Service Reform Act. Although the Federal Circuit

has held that Chapter 75 still remains viable as a basis for

taking performance-based actions, Lovshin, 767 F.2d 826,

Congress obviously established Chapter 43 to respond to the

needs of the public and management, and thereby provided

employees with substantial advantages as well. We decline the

invitation to allow the scope and importance of Chapter 43 to

turn on the actions of the few who would use the system to

their advantage by sustaining acceptable performance only so

long as necessary to avoid an action under Chapter 43.
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Accordingly, we hold here that an agency way generally

rely on instances of unacceptable performance in the same

critical element or elements that occur after the successful

completion of a PIP.13 Consistent with 5 U.S.C. § 4303(d),

reliance must be limited to those instances that occur within

1 year of the advance notice issued under section

4303(b)(1)(A). In those cases where no such notice is issued

because of improved performance during the PIP, we find chat

it would not accord with fairness or the intent of the

provision to allow the agency to delay taking action

indefinitely beyond the close of the PIP. Thus, reading

together 5 U.S.C. §§ 4302(b)(6), 4303(c)(2) (A)0 and 4303(d),

We find that the 1 year period should be limited not only

retroactively but prospectively as well, by requiring that the
»

agency not delay taking action more than one year after the

beginning of the PIP. Beyond that date, if performance again

falls, the agency should be required to place the employee on

a new PIP before initiating action under Chapter 43.14

13 To the extent that they are inconsistent with this
holding, therefore, we modify such cases as Smith v.
Department of Health and Human Services, 35 M.S.P.R. 101
(1987); Frish v. Veterans Administration, 29 M.S.P.R. 208
(1985); James v. Veterans Administration, 27 M.S.P.R. 124
(1985); and Zoltowski v. Department of the Army, 26 M.S.P.R.
525 (1985).

14 OPM's most recent regulations, see supra, n. 3, are
consistent with the holdings of the Board in this decision.
For example, they provide that: An agency may propose a
Chapter 43 action where, after an employee is given a
reasonable opportunity to demonstrate acceptable performance,
his performance during or following the opportunity to
demonstrate acceptable performance is unacceptable in the
critical element[s] for which the opportunity was provided; if
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We reiterate what has been the law since Sandland, 23

M.S.P.R. 583, that the agency retains the burden of proving by

substantial evidence that an employee received a bona fide

opportunity to demonstrate acceptable performance. Our

holding that post-PIP performance may be considered in some

circumstances does not change that allocation of the burden of

proof. Thus, where the agency makes a prima facie showing

that it provided a reasonable opportunity to improve, in

response to which the employee shows that new technology,

procedures, or other work-related factors were introduced

after the PIP that changed the nature of the work or the way

in which it is to be performed, the agency must meet its

burden of proof that the single PIP nonetheless constitutes a

reasonable opportunity to demonstrate acceptable performance.

If it does not, the action cannot stand.

Similarly, if the agency has revised the employee's

critical element after the successful completion of his PIP, a

Chapter 43 action based on that PIP will not be sustained

unless the agency shows that reliance on that PIP would be

fair and reasonable.

Further, the degree of notice provided to an employee

will be important in instances like the present, where the

the employee's performance in the element for which the
opportunity was provided remains acceptable for a year from
the beginning of the opportunity, the agency may not take a
Chapter 43 action for subsequent unacceptable performance
unless another opportunity is given; and a proposed action may
be based on instances of unacceptable performance that occur
within a 1 year period ending on the date of the notice of
proposed action. See 54 Fed. Reg. 26181 (1989), to be codified
at 5 C.F.R. § 432.105(a).
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length of the PIP was not clearly known, or where the agency

attempts to take an action on the basis of a successfully

completed PIP. There may be circumstances that render such an

action unfair and not sustainable, but we note that it will be

no defense to such an action for the employee simply to assert

that he was prejudiced by a lack of notice because if he had

known that his performance was still being watched he would

have worked more diligently. Our holding should in no way be

interpreted to encourage relaxation of effort because the

employee has narrowly avoided removal or demotion.

Finally,15 because we have determined that post-PIP
w

performance may be considered under some circumstances, we

address the related issue raised in the Federal Register

notices, i.e., the weight to be accorded such post-PIP

performance. None of the parties or amid proposed an overall

formula for application in such cases, and we agree that none

would be appropriate. Rather, we find that where the agency

has not taken action on the basis of performance during the

PIP alone, it may rely on the employee's performance during

both the pre- and post-PIP periods, combined with performance

during the PIP itself, to show that performance overall was

15 As noted above, an argument was advanced that it would be
improper to allow a Chapter 43 action to proceed on the basis
of a successfully concluded opportunity period where, after
that time, the employee developed a handicap entitling him to
accommodation under the Rehabilitation Act. An allegation of
handicap discrimination is an affirmative defense that an
employee must plead and prove, and if proven, an otherwise
proper action may not be sustained. See 5 U.S.C.
§§ 7701(C)(2)(B), 2302(b)(l)(D).
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unacceptable. The Board, then, will necessarily have to

determine on a case-by-case basis whether that showing

constitutes substantial evidence of genuinely unacceptable

performance in the context of the employee's annual

performance plan.16 A realistic application of the

performance standards will, of course, govern any such

inquiry. Cf. Shuman v. Department of the Treasury, 23

M.S.P.R. 620, 628-29 (1984) (determination of whether

unacceptable performance of a single component of a multiple-

component performance standard constitutes a proper basis for

action under Chapter 43 turns on the agency's demonstration

that it constitutes substantial evidence of unacceptable

performance on the element as a whole).

Agencies may not use a PIP either to reduce or increase
the standards of performance established in the annual
performance plan. Thus, the determination to be made by the
Board is whether the employee's performance meets that
standard. See Brown v. Veterans Administration, slip op. at
12. See also 5 U.S.C. §§ 4301(3), 4302(b)(1)(6), allowing
agencies to take action only on the basis of the failure to
perform the duties required by the position, as stated in the
critical elements for that position; Jones v. National Gallery
of Art, 36 M.S.P.R. 602, 605 (1988) (even if the employee was
not given specific notice at start of PIP of one required job
task, action against him was justified because his performance
standards put him on notice that such performance was required
by his position), aff'd, 864 F.2d 148 (Fed. Cir. 1988)(Table);
Cortes v. Department of the Interior, 26 M.S.P.R. 88, 90
(1985) (GS-7 employee could not be removed from his position
under Chapter 43 on the basis of his failure to meet the
requirements of a GS-9 position).



24

Application of the Board's holding to the facts of this case
requires a remand to the regional office for further
consideration, an opportunity for supplementation of the
record, and a new adjudication.

In light of these rulings, we must remand the case to the

regional office. On remand, the administrative judge must

first determine whether the appellant's performance during the

30-day PIP was unacceptable on element 5. If it was, the

action may be sustained on that basis if he also finds that 30

days constituted a reasonable opportunity period. If it is

necessary to go beyond that finding, the administrative judge

should reopen the record to allow the parties to supplement

the record on the issue of whether the reasonableness of the

appellant's opportunity to demonstrate acceptable performance

was affected by his lack of notice of the length of the PIP.17

After receiving such additional evidence and/or argument, the

administrative judge must make a determination on that issue.

If he finds that the appellant was so prejudiced, the removal

action cannot be sustained. If he does not so find, the

quality of the appellant's performance during the 90-day

period considered by the agency must be addressed, along with

any remaining matters raised by the appeal. Because we have

found that appellant was not properly apprised of the level of

performance expected of him under critical element 7, the

administrative judge's findings should be limited to critical

element 5.

17 The administrative judge may gather such evidence or
argument through the submission of written briefs or, if
necessary and requested by the appellant, by reopening the
record for a hearing limited to this issue.
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Accordingly, the case ir> ̂ereby remanded for proceedings

consistent with this Opinion and Ore er.

FOR THE BOARD: f^A/ffi^g/J fr
Robert E. Taylor
Clerk of the Board

Washington, D.C.


